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UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

DIXIE ELECTRIC MEMBERSHIP
CORPORATION,
CASENO.:

Petitioner,
VERSUS
NATIONAL LABOR RELATIONS BOARD

Respondent

PETITION FOR REVIEW OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

Dixie Electric Membership Corporation (hereafter “DEMCO” or “Petitioner’) hereby
petitions the Court for review of the entire final Decision and Order of the National Labor
Relations Board (“NLRB” or “Respondent™) entered on November 19, 2014 in Cases 15-CA-
019954 and 15-UC-061496, which adopted the recommended Order of the administrative law
judge (with modifications to include compensation of employees for adverse tax consequences ,
if any, and notification to Social Security Administration regarding allocation of backpay awards
to the appropriate calendar quarters for each employee, and substitution of an attached notice for
that of the administrative law judge) and, affirmed the conclusions of the administrative law
judge that DEMCO, the employer, engaged in unfair labor practices by modifying the scope of
the bargaining unit by removing positions which DEMCO maintains are supervisory. In reaching
its decision, the NLRB incorrectly determined that DEMCO’s decision to remove the positions
from the unit was presented as a fait accompli, that the contractual waiver of bargaining was not
enforceable, and that the Union’s inaction and past practice did not constitute a waiver.

Furthermore, the NLRB made the improper subjective determination that DEMCO’s Unit
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Clarification Petition was not timely filed and upheld its dismissal. DEMCO respectfully
requests that the Court vacate and deny enforcement in its entirety of this final Decision and
Order.

This Petition for Review, which also includes the underlying representation proceeding
and certification of the Union as the bargaining representatives of its system operators, is brought
pursuant to Federal Rule of Appellate Procedure 15. Venue is proper in this Court pursuant to 29
U.S.C. 160(f) because the alleged unfair labor practices and underlying certification issues all
occurred exclusively in Louisiana at DEMCO’s Louisiana facility, where DEMCO resides and

conducts business.

Respectfully submitted,

TAYLOR, PORTER, BROOKS & PHILLIPSLLP.

By:
David J. Shelby, II, Bar #226
M. Lenore Feeney, Bar #1859
451 Florida Street, 8™ Floor (70801)

P.O. Box 2471

Baton Rouge, LA 70821

Phone: (225) 387-3221

Fax: (225) 346-8049

Attorneys for Dixie Electric Membership
Corporation

721549.1




Case: 15-60063  Document: 00512920256 Page: 3 Date Filed: 01/29/2015

-CERTIFICATE-
In accordance with Federal Rule of Appellate Procedure 15(c), undersigned counsel
certifies that a copy of this Petition for Review has been served upon:

Nora H. Leyland

Lucas R. Aubrey,

SHERMAN, DUNN, COHEN, LEIFER & YELLING, P.C,,
900 Seventh Street, N.W.

Suite 1000,

Washington, D.C. 20001.

M. Kathleen McKinney, Regional Director,

Beauford D. Pines, Counsel for the Acting General Counsel,
NLRB Region 15,

600 South Maestri Place, 7th Floor,

New Orleans, LA 70130-3413.

Sandra Hightower, Regional Attorney
NLRB Region 15,

600 South Maestri Place, 7™ Floor
New Orleans, LA 70130-3413.

Linda Dreeben

MacKenzie Fillow

NATIONAL LABOR RELATIONS BOARD
1099 14™ Street, N.W.

Washington, D.C. 20570

by United States mail, postage prepaid, this 23" day of January, 2015.

1 At
M. Lenore Feeney J/
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Dixie Electric Membership Corporation and Interna-
tional Brotherhood of Electrical Workers, Local
Union 767. Cases 15-CA-019954 and 15-UC-
061496

November 19, 2014
DECISION AND ORDER
BY MEMBERS HIROZAWA, JOHNSON AND SCHIFFER

On August 31, 2012, the Board issued a Decision and .

Order in this procoeding, which is reported at 358 NLRB
No. 120, Thereafter, the Respondent filed a petition for
review in the United States Court of Appeals for the Fifth
Circuit, and the General Counse! filed & cross-application
for enforcement.

At the time of the Decision and Order, the composition
of the Board included two persons whose appointments
to the Board had been challenged as constitutionally in-
firm. On June 26, 2014, the United States Supreme
Court issued its decision in NLRB v. Noel Canning, 134
S.Ct. 2550 (2014), holding that the challenged appoint-
meants to the Board were not valid. Thereafter, the court
of appeals-vacated the Board's Decision and Order and
remanded this case for further proceedings consistent
with the Supreme Court’s decision.

The Netional Labor Relations Board has delegated its
muthority in this procesding to a three-memiber panel.

In view of the decision of the Supreme Court in NLRB
v. Noel Canning, supra, we have considered de novo the
judge’s decision and the record in light of the exceptions
and briefs, We have also considered the now-vacated
Decision and Order, and we agree with the rationale set
forth therein. Accordingly, we affirm the judge's rul-
ings, findings and conclusions, to the extent and for the
reasons stated in the Decision and Order reported at 358
NLRB No. 120, which is incorporated herein by refer-
ence,' we adopt judge’s recommended Order, as modi-
fied herein.?

'Mmbu]dmmmmmekmﬂmviolmd&e.ltl)ﬁ)
by changing the acope of the unit without the Union's consent when it
removed the chief system operator {CSO) and sysiem opemstors (SOs)
from the . Sec. Arizoma Ekectric Power Cooperative, Inc., 250
NLRB 1132 (1980) (finding thst, indepondent of whether dispatchers
were supetvisors, utility unlawfully removed dispatchers from it
without union's consent during term of contrast). Becauss it would not
materially affect the remedy, Member Johnson finds it unnccessary to
decide whether this conduct also violsted Sec. 8(2)S) es a unilateral
transfir of unit work or whether the Union Wmived ifs right to bargnin
over any transfer, :

lnmm'-hhﬂnﬁngﬂumucmwuumimﬂymed.
MmeJdmmﬁnhemldnuﬁldlhem&dehym

361 NLRB No. 107
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ORDER

The National Labor Relations Board adopts the re-
commended Order of the administrative law judge as’
modified below and orders that the Respondent, Dixie
Electric Membership Corporation, Baton Rouge, Louisi-
ana, its officers, agents, successors, and assigns shall take
the action set forth in the Order as modified.

1. Insert the following as paragraph 2(f) and reletter

the subsequent paragraphs. _
_ “(f) Compensate employees for the adverse tax conse-
quences, if any, of recefving lump-sum backpay awards,
and file a report with the Social Security Administration
allocating the backpay awards to the appropriate calendar
quarters for each employee.”

2. Substitute the attached notice for that of the admin-
istrative law judge.

Dated, Washington, D.C. November 19, 2014

Kent Y, Hirozawa, Member

Harry 1. Johnson I11, Member

Nancy Schiffer, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

(SEAL)

unreasonable if the partics had agreed to this emount of time in their
side sgreement. In the bsonce of an timeframe, however,
the Respondent was requiréd 1o file its petition “shortly after the con-
fract was executed.” WNYS-T¥, 239 NLRB 170, 171 (1978). The
cases cited by the judge demonstrate that the gap heré is beyond what
the Board has allowed.

Finally, Mcmber Johnson notes that the t's cilation of
Gratiot Communtly Hosp. v. NLRB, 51 F.3d 1255, 1262 (6th Cir.1998),
is aotually a citation to the dissenting opinion, and thus not sn sccurate
statorncnt of the law. Rule 10246(c)3) of the Board’s Rules and
Regulations requires that parties “clearly” present the facts and law In
support of their agument; the Respondent’s misleading citation 1o
Gratiot fuils to et this standard,

3 We shall modify the judges recommendad Order in accordance
with our recent decision in Dan Chavar LLC didka Tortillas Don
Chavas, 361 NLRB No. 10 (2014). 'We shall slso substitute new notic-
€3 to eonform to the modified Order and in accordance with our deci-
sion in Durhom School Services, 360 NLRB No. 85 (2014).

NOV 24 2014

X A o
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The National Lebor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union
Choose representatives to bargain with us on
your behalf
Act together with other employees for your bene-
fit and protection
Choose not 1o engage in any of these protected
activities.

WE WILL NOT do anything that interferes with these
rights.

'WE WILL NOT remove chief systems operators and sys-
tems from the bargaining unit represented by

" the International Brotherhood of Electrical Workers, Lo-
cal Union 767, without the Union’s consent.

'WE WILL NOT fiil and refuse to recognize the Union as
the exclusive collective-bargaining representative of our
employees holding chief systems operator and systems
operator positions and WE WILL NOT fail and refuse to
apply the terms of the existing collective-bargaining
agresment to those employees.

WE WILL NOT transfer work from unit employees to
nonunit employees, without first affording the -Union
notice and an opporhmity to bargain over the transfer
decision and its effects.

WE WILL NOT in any other manner interfere with, re-
strain, or coerce you in the exercise of the rights guaran-
teed you by Section 7 of the Act.

'WE WILL rescind our December 1, 2010 elimination of
the bargaining unit chief systems operator and systems
operator positions, related reclassification of these jobs
25 nomumit positions, and consequent transfer of the work
performed by these positions outside the unit.

WE WILL recognize the Union as the exclusive collec-
tive-bargaining representative of the employees occupy-
ing the chief systems operator and systems operator posi-
tions, and, upon request, bargain with the Union regard-
ing those employees’ wages, hours, and other terms and
conditions of employment.

WE WILL apply the terms of the existing collective-
bargaining agreement ‘between Dixie Electric Member-

ship Corporation and the Union to employees occupying
the chief systems operstor and systems operator posi-
tions, in the gbsence of ey agreement to the contrary.
However, the Board has not authorized or required us to
withdraw or eliminate any wage increase or other im-
proved benefits or terms or conditions of employment,
which may have already been afforded to the chief sys-
tems operator and systems operator positions, as com-
pared to the wages, benefits, and torms, or conditions of
employment of bargaining imit employees.

WE WILL notify and, upon request, bargain with the
Union in good faith before transferring any work from

‘unit employees to nonunit employees.

WE WILL make whole any unit employees for any loss
of wages and benefits they meay have soffered as a result
of our unlawful actioris and, to the extent the chief sys-
tems operator and systems operators lost coverage for
varions benefits provided under the collective-bargaining
agreement, WE WILL reimburse them for any expenses
incurred as a result of their lapse in such coverage.

WE WILL compensate employees for the adverse tax
consequences, if any, of receiving lump-sum backpay
awards, and WE WILL file a report with the Social Securi-
ty Administration allocating the backpay awards to the
appropriate calendar quarters for each employee.

DIXIE ELECTRIC MEMBERSHIP CORPORATION

The Board's decision can be found at
www.nirb.gov/cage/15-CA-019954 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1099 14th Street, N.W., Washington,
D.C. 20570, or by calling (202) 273-1940.
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MITRE: This npinion bs suliject m fisrmel revision hegfore publicorion in the
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Dixle Electric Membership Corporation and Inter-
national Brotherhood of Electrica) Workers,
Local Union 767. Cases 15-CA-019954 and 15~
UC-061496

August 31, 2012
DECISION AND ORDER
BY MEMBERS HAYES, GRIFFIN, AN BLOCK

On January 24, 2012, Administrative Law Judge
Robert A. Ringler issued the attached decision. The
Respondent filed exceptions and & supporting brief,
and the Acting General Counsel and the Charging Par-
ty filed answering briefs.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member pan-
el.

The Board has considered the decision and the rec-
ord in light of the exceptions and briefs, and has decid-
ed to affirm the judge’s rulings, findings, and conclu-
sions' and to adoptthe recommended Order.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge and
orders that the Respondent, Dixie Electric Membership
Corporation, Baton Rouge, Louisiana, its officers,
agents, successors, and assigns shall take the action set
forth in the Order.

Dated, Washington, D.C. August 31,2012

Member

Brian E. Hayes,
Richard F. Griffin, Jr., Memper
Sharon Block, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

Beauford D. Pines, Esq., for the Acting General Counsel.
David J.-Shelby, I, and M, Lenore Feeney, Esqs. (Taylor,
Porter, Brooks & Phillips L.L.P)), Jorthe Respondent,

! Member Hayes agrees with the judge and his colleagues that the
Respondent altered the scope of the bargaining unit in violation of
Sec. 8(n)X5) when il eliminated the chief’ system operalor (CSO) and
Sysiem operator (SO) classifications and converted the incumbents in
those clessification lo nonunit posilions. He finds it unnecessary 1o
pass on the judge’s slternative conchsion thal the Respondent vio-
lnted Sec. B{a)5) by unilaterally transferring init work from the
bargaining unit, ’

358 NLRB No. 120

Document: 00512920256
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Nora Leyland, Esq. (Sherman, Dunn, Cohen, Leifer & Yellig
P.C), for the Charging Party.

DECISION
STATEMENT OF THE CASE

ROBERT A. RINGLER, Administrative Law Judge. This
case was heard in Baton Rouge, Louisians, on October 17
and 18, 2011. The original charge in this proceeding was
filed by the Intemational Brotherhood of Electrical Workers,
Local Union 767 (the Union) on March 7, 2011. The Union
represents & bargaining unit of workers (the unit) employed
by Dixie Electric Membership Corporation (DEMCO or
Respondent) at its Baton Rouge, Louisiana facility.! On June
23, 2011, a complaint issued, which alleged that DEMCO
violated Section 8(a)X1) end (5), and 8(d) of the National
Labor Relations Act (the Act) by unilaterally removing the -
Chief Sysiems Operator (CSO) end Systems Operator (SO)
positions from the unit. ' On July 6, 2011, DEMCO filed an
answer, which, inter alia: denied any unlawful action;
averred that the CSO and SO positions at issue were supervi-
sory; and contended that these matters should be resolved
through & unit clarification (UC) proceeding. On July 21,
2011, DEMCO filed = UC petition concerning the positions.
On August 19, 2011, an order consolidetiog the complaint
with the UC pelition issued,

On the entire record, ineluding my observetion of the de-
meanor of the witnesses, end after considering the parties’
briefs, I make the following

FINDINGS OF FacT
1. JURISDICTION

At all material times, DEMCO, a corporation, with an of-
fice and place of business in Baton Rouge, Louisizna (the
facility), has operated an electrical power cooperative, which
provides electricity 1o residential and commercial consumers.
Annually, in conducting’ such operations, it derives Bross
revenues exceeding $500,000, and purchases and receives at
the facility goods and supplies valued over $50,000 directly
from points located outside of the State of Louisiana. As a
result, it edmits, and | find, that it is en employer engaged in

- commerce within the meaning of Section 2(2), (6), and (7) of

the Act. It further admits, and 1 find, that the Union is a la-
bor organization within the meaning of Section 2(S) of the
Act.
" Il. ALLEGED UNFAIR LABOR PRACTICES
A. Background

The central facts involved in this litigation arc essentially
undisputed. DEMCO and the Union (the parties) have en-
Joyed & longstanding collective~bargaining relationship,
which has spanned over 40 years, They have, 8s & result,
been signatories to multiple contracts, including the Februury
28, 2007, through February 28, 2011 collective-bargaining
agreement (the 07-11 CBA). (GC Exh. 3). The unit covered
under the 07-11 CBA expressly included the CSO and SO
positions at issue herein.? (Id. (Exh. A)). :

! There are spproximately 160 employees in the unit.

! The unit described by the 07-11 CBA also included the follow-
ing classifications: helper; lineman; serviceman: cable locator; out-
8ge customer service clerk, suto mechanic; sireet light mainienance;
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CSO end SO employees are assigned 10 the contro! room.
They ore essentially dispatchers, who perform the following
major duties: monitoring and controlling the distribution
electric system through various computer applications and
other methods; interacting with customers conceming power
outages and complaints; dispatching and assigning field per-
sonnel to ‘address outages and other problems: communi-
cating with DEMCO and outside. personnel regarding loed
transfers and other power supply issues; enalyzing outages
end prioritizing work essignments; and maintaining accurate
logs and records. (GC Exhs. 8-9).

B. November 17, 2010 Meeting’

On November 17, DEMCO"s Chief Exccutive Officer
John Vranic met with Union Business Msnager Floyd
Pourciau 1o discuss various labor relations matters. At this
meeting, Vranic advised Pourciau that DEMCO intended to
remove the CSO and SO positions from the unit, and transfer
the positions and their essocisted work outside of the unit.
This decision was memorialized in a letter that was simuita-
neously distributed to Pourciau, which provided:

[E]ffective December 1, . .. the ... Systems Operator and
Chief Sysiems Operator . .. . will be eliminated and new
managemen! positions having the same titles will be uti-
lized . . . . Existing employees will be promoted to the new
management positions. . . .

{GC Exh. 6). DEMCO elso disseminated letters to its in-
cumbent CSO end SO employees, which reiterated its deci-
sion to remove their positions from the unit. (GC Exhs. 7-
9.

Ronaid May, Vice President -of Engineering and Opere-
tions, lestified that he met with incumbent CSO and S0 em-
ployees to advise them about their reclessification approxi-
mately & week:before DEMCO notified Pourcisu. He de-
scribed the following meeting:

1 hed a face~to-face meeting to make them aware of the
Company's direction.. . . and that they would be receiving
8 letter in the mail, indicating that their position was going
to be removed from the Ul:ion. and they would become

mahagement employees. ...

(Tr. 62-63).

Pourciaui testified that, after leamning that DEMCO intend-
ed to remove the positions from the unil, he end Vranic en-
gaged in the following exchange:

I said . . . we're going to have to file Labor Board charges.
And he said, yes, | understand perfectly; it's just business.
1 said okay.

(Tr. 127). He described Vranic's announcement as a “done
deal,” which was nol presented as an invitation to bargain

. warehouseman; elecironic technician; apparsius technician; meter
technician: énginoering ssyistant, engineering designer; mapping
designer; meter resder; accounting clerk:. work order technician;
consumer rep.; purchasing clerk; credit rep.; connecior; and mainle-
nance technicien.

* Al dates herein are in 2010, unless otherwise indicated.
* New CSO and SO job descriptions were drafied in late October.

sbout a potential remaval of positions. He added that Vranic
wes resolute in describing DEMCO's decision to transfer the
positions outside of the unit. He noted thet DEMCO never
solicited his input or proposals regarding this matter. He
indicated that, although DEMCO previously sought to re-
move these positions from the unit in 2005 and 2007, it al-
weys initially consulted with the Union and abandoned jts
pursuit in response to the Union's dissent.

Vranic affirmed that he advised Pourciau about DEMCO's
decision to remove the positions from the unit on November
17. He testified thet Pourcigu responded that he would ad-
vise the Union’s hierarchy. He reported that the Unijon never
grieved this maiter, and averred that DEMCO never express-
ly refused to bargain, He contended that he was privileged to
eliminate these positions from the unit under Article 11, Man-
agement Rights of the 07-11 CBA, which provided that:

Compeny retains all of the rights and functions of man-
agement, excepl to the extent that they are expressly and
specifically modified or limited by the written, specific
provisions of this Agreement. Some of the rights retained
by Compeny include, but are not limited to, the right, pow-
er, and suthority lo . . . establish job classifications, and
discontinue job classifications; 1o assign and reassign the
work 10 be performed by employees or classifications of
employees as the Company may desm necessary (o expe-
diency. ...

{GC Exh. 3).

Vranic also asserted that the parties had an established
prectice, which permitted DEMCO to convert unit positions
into management positions, withoul the Union's consent. He
explained that, in 2001, the Union acquiesced to DEMCO’s
decision to convert a unit position into a management posi-
tion. He recalled that this position wes heid by Bobby Cantu,
& switchbosrd operator.’

May conceded that DEMCO never bargained with the Un-
ion, or sought its consent, concerning its removal of the CSO
and SO positions. He added that, since 2007, besides the
CS0 and SO posilions at issue hercin, DEMCO filled 9 man-
agement positions. which were outside of the unit. See (R.
Exh. 1).

C. DEMCO s Rationale Behind Remaoving the Unit Positions

Vranic testified that he decided to remove the contested
positions from the unit because they were performing a su-
pervisory role by, “dispaiching people . . . and controlling. ..
resovrces.” (Tr. 185). He stated that the growing complexi-
ty of the CSO and SO positions warranted this conversion.
May testified that he was involved in the decision to remove
these positions from the unit, which he recalled occurring In
August S .

* He indicated that the Union was aware of this transition, alt-
hough he acknowledged thet his belicf was not besed upan direct
knowledge. Specifically, he stated, “] believe, 1 really don’t know,
but { think Mr. Henry would have let someone know that we're
moving them.” (Tr. }93); see also (GC Exh. 22).

“ May odded that, slthough the decision was made in August,
DEMCO did not notify affected employees until multiple months
theresfier, due to competing business prioritics. .
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"D (SOoand SO Duties After December |

May indicated that, following the removal of the positions
from the unit, CSO and SO employees continued to perform
the majority of the same duties thal they previously per-

formed, and continued io work ont of the control room. He -

stated that thet DEMCO did not hire new employees to cover
their former wit work, and described the following transi-
tion:

[TTheir job responsibilities were vastly similar, . . . real sim-
ilr. 1 man they are charged with operating the system.
What's different is that they now have the authority and di-
rection to interact with other managers (o provide input on
verious jevels of problems that they now have in the feld, .
- So thetechnical aspect of their job remained the same.
They still were able to process an outage, but, they were
doing thes management functions prior to December 1, as
well a8 afler December 1. The Company wanted 1o make
clear that these are management functions, end they belong
on the mamgement side. ...

(Tr. 66).
E. Contract Negotiations

In anticipation of the expiration of the 07~11 CBA, the
parties commenced bargaining for & successor agreement.
Their negotiations resulied in a new contract, which ran from
February 28, 2011, through February 28, 2015 (the 11-15
CBA). See (GCExhs, 14-16, 18).

Although the parties were unable to resolve their CSO and
SO dispute during bargaining, they wisely agreed to table
this matter and not stifle negotiations. As a result, on
February 7, 2011, prior to executing the 11-15 CBA, they
reached the following agreement:

The Union recognizes thal the company has asseried that
the Dispatchers [i.e. CSO end SO paositions] are no Jonger
covered under the . . . collective bargaining agreement . . ..

[T]he purpose of this document is for the parties 1o express
their agreement that the Union has not agreed . . . to relin-
quizh representation of the dispatchers. .,

[TIhe Union retains all rights held previously in regard to
representation of DEMCO employezs.

If 8t such time asa finaf legal determination, . . . is made on
any charge or suit as lo whether System Operators are cov-
ered under the . . . collective bargaining agreement, then the
parties agree o sbide by . . . [this] determination.”

{GC Exh. 18).
Il. ANALYSIS

Counsel for the Acting General ‘Counsel contends that
DEMCO violated Section 8(a)5) in two ways. First, he
contends that the elimination of the unit CSO and SO posi-
tions violated Section 8{a)5) because DEMCO altered the

? Pourciau and Glenn Brannen, the Union's International Repre-
senlative, credibly testified that the Union would not execuie the 11~
15 CBA. withow first signing the above-~described side sgreement,

scope of the unit covered by the 07-11 CBA, without the
Union’s consent. Second, he avers that, even if the Union’s
consent was not required (i.e. DEMCO did not slter the
scope of the unit), it nevertheless violated Section 8{a)(5)
because it failed 1o grant the Union an opportunity 1o bargain
over ils decision to transfer work outside the unit and its
effects, prior to implementation. As will be discussed, both
theories are compelling. )

A. Alteration of the Unlt’s Scope”

DEMCO violated Section B(a)(5) snd (d), when it modi-
fied the scope of the unit covered by the 07-11 CBA, with-
out the Union's consent. It is well established that, once a
specific title is ingluded within a bargaining unit by either
consent or Board action, an employer cannot remove this
title from the unit, without the union"s consent or the Board's
imprimatur.  See, e.g. Solutia. Inc., 357 NLRB No. 15
{201 1); Wackenhut Corp., 345 NLRB 850, 855 (2005); Bew-
erly Enterprises, 341 NLRB 296, 307 (2004); Hil/~Rom Co..
957 F2d 454, 457 (Tth Cir. 1992).

DEMCO unlawfully modified the unit’s scope, when it
eliminated the unit CSO and SO positions, and converted the
incumbents to nonunit workers. It is undisputed that: the
positions were covered by the 07—1! CBA; on December 1,
these positions were removed and transferred outside of the
unit; following such removal, the same employees continued
to perform essentially the same dispatching duties at the
same locale; and DEMCO failed to secure the Union’s or
Board’s consent, before such removal. 1 find that, under
such circumstances, DEMCO unlawfully gltered the unit's
scope.’ :

In its defense, DEMCO contends that it was permitted to
alter the unit’s scope because the disputed positions were
supervisory. Even essuming arguendo that these employees
were supervisory, [ find that this argument Jacks merit The
Boerd has held that, where parties to a colleclive—bargaining
relationship have voluntarily agreed to include supervisors in
a bargaining unit, it will order the application of the terms of
the collective-bargaining agreement to such supervisors.
See, ep., Wackenlut Corp., supre nt 852-853; Mt Sinal
Hospital, supra st fn. 2; Gratiot Community Hospial, 312
NLRB 1075 fn. 2 (1993); Arizona Electric Power, 250
NLRB 1132 (1961). .

! This allegation is listed under pars, 9-13 of the complaint.

* See, e.g., Wackenhut Corp., supra at 852-853 (company unlaw-
fully altered unit’s scope by: eliminating sergeant positions end
removing their work from the unlk; and by eliminating CAS/SAS
operator positions from the unit and reclassifying them to nonunit,
supervisory, licutenants), Beverly Enterprises, supra {unilateral
removal of unit rehabilitation aides, who subsequently continued 1o
perform the same dutics outside unit); Holy Crozs Hosplial, 319
NLRB 1361 (1995) {elimination of unit house supervisor position,
while transfesring such work cutside of the unit); AL Sinal Hospital,
331 NLRB 895 fn. 2, and 907-908 { 2000), enfd. 8 Fed. Appx. 111
(2d Cir. 2001) (unpublished) (unilaieratly reclassifying unit sous
chel” employees to nonunit assistant culinary manager positions);
Farer Enterprises, 290 NLRB 152 (1988), enfd. in relevant part 907
F.2d 953, 975 (10th Cir. 1990). Butcf; Hampton House, 317 NLRB
1005 {1995) (where employer tansferred certain LPN positions
outside of the unit, while leaving other LPN positions within the
unil, h did not elter scope of the unit).
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B. Unilateral Trangfer of Unit Work Outside of Unit"™

Even assuming arguendo that DEMCO did not modify the
scope of the mit when it eliminated the unit CSO and SO
titles, I nevertheless find that it violated Section 8(a)5), by
unilaterally transfening such work outside of the unit with-
out affording the Union an opportunity to negotiate over the
decision itself or its effects. In this regard, the Board has
held that:

When an employer promotes an employee to & supervisory
pasition and the new supervisor continues to perform for-
mer bargeining unit work, . . . the work is removed from
the bargairing unit That is a chenge in the bergaining
unit's terms and conditions of employment, giving rise to
the employer's bargaining obligetion under Section B(d) of
the Act In thase circumstances, the’ employer must bar-
gain with the union in good fiith end may unilaterally
change the bargaining unit’s work only after a lawful im-

passe.

Hampton House, supra at 1005. DEMCO’s decision to trans-
fer unit work (o nonunit personnel, and the effects of this
decision, were, therefore, mandatory subjects of bargaining.
Id.; see also Solutia, Inc., supra (transfer of unit work to non—
unit personnel at another facility is 8 mandatory subject of
bargaining).

DEMCO contends thst, even if its decision lo transfer the
unit CSO and SO work outside of the unit wes 2 mandatory
subject of bargaining, the Union waived its right to bargain
over this matter. It makes three arguments in this regard: (1)
the Union's failure to request bargaining over this matter
constituted a waiver of its bargaining rights; (2) the Union
expressly waived its right to bargain over this Issue in the
07-11 CBA; and (3) the Union's past acquicscence to its
transfer of a unit switchboard operator position outside of the
unit resulted in a weiver of its bargaining rights herein. The-
se arguments, &s will be discussed, are invalid.

1. Waiver by inaction

DEMCO’s contention that the Union®s failure to request
bargaining conterning its decision to remove the disputed
positions from-the unit resulted in a waiver of its bargaining
rights is without merit. Although It is undisputed thsat the
Union never sought bargaining over this matter, DEMCO's
decision o transfer the CSO and SO work outside of the unit
was presented s a fait accompli, which relieved the Union of
its ordinary obligation to request bargaining. DEMCO has
the burden to show that the Union received aectual, or con-
structive, notice of its proposed chenges. Catalina Pacific
Concrefe Co., 330 NLRB 144 (1999). In order to show that
the Union waived its bargeining rights, it must also be shown
that it wes presented with timely and meaningful notice.
Metropolitan Teletronics, 279 NLRB 957 {1986)."" Where
this has not occurred, & union®s bargaining rights will not be
waived. Mercy Hogpital of Byffalo, 311 NLRB 869, 873
(1993); § & I Transpariation. Inc., 311 NLRB 1388, 1390

1 This allagation is also listed under pars. 9-13 of the complaint.

1! =An employer must inform 2 union of its propossls under cir-
cumstances which at Jeast afford a reasonable opportunity for coun-
ter arguments or proposals.”™ Defiance Hosplial. 330 NLRB 492
(2000), citing NLRB v. Centra. 954 F.2d 366 (6th Cir. 1992).

{1993)." A union, morcover, has no duty to request bargain-
ing, where management resolutely communicates that its
decision is B [ait accompli. See, e.g., Asher Candy, 348
NLRB 993, 996 (2006); Westinghouse Electric Corp., 313
NLRB 452, 453 (1993).

On November 17, DEMCO presented its decision to trans-
fer the CSO and SO work outside of the unit as a fait accom-
pli, which relieved the Union of its ordinary obligation to
request bargsining. First, May admitied that DEMCO meade
its decision in August, i.e. 3 months before the Union re-
ceived notice. Second, Mey acknowledged that he told CSO
and SO employees about their impending transfer 2 week
before the Union was informed. Finally, the letter that noti-
fied Pourciau about DEMCO’s intention to remove the posi-
tions from the unit wes not phrased as a bargaining invitation
or proposal; this letter was, instead, definitively phrased as a
final decision. See (GC Exh. 6) (“[E]ffective December 1, ..
. the... Systems Operator and Chiel Systems Opermstor. ...
will be eliminated and new mansgement positions having the
same litles will be utilized . . . . [Emphasis added].”). - Final-
ly, Pourciau credibly testified that Vranic resolutely commu-
nicated a final decision to eliminate the positionns. Under
such circumstances, DEMCO decision was presented to
Pourciau as a fait accompli. The Union, therefore, did not
waive its rights by failing to request bargaining.

2. Waiver by express agreement

DEMCO's assertion thet the Union expressly waived its
bargaining rights concerning the disputed positions is inva-
lid. Specifically, it avers that, under Article 11, Management
Rights of the 07-11 CBA, the Union expressly weived its
bargaining rights regarding the transfer of the' CSO snd SO
positions outside of the unit. A waiver of statutory bargain-
ing rights must be “clear and unmistakeble.” - Metropolitan
Edison Co. v. NLRB, 460 U.S. 693, 708 (1983). The Board,
in epplying this test, hes held that, before a waiver can be
found: a contract clause must specifically include the subject
al issue; bargaining history must show that the matter wes
fully discussed during negotiations; and the Union con-
sciously yielded its interest in the subject. Johnson—Baleman
Co., 295 NLRB 180, 184188 (1989).

Article 11, Management Rights, of the 07-11 CBA isnota
clear end unmistakeble waiver of the Union’s right to bargain
over unit work being transferred outside of the unit. Al
hough Anticle 11 states that DEMCO retains the right to “es-
tablish job[s] . . . and discontinue job clessifications™ and
“gssipn and reassipn . . . work,™ it conspicuously falls to
indicate whether these rights are concisely limited to intre-
unit work transfers, or broadly encompass extra-unit work
transfers. Thus, this langusge is, in isolation, ambiguous
conceming DEMCO's right 1o transfer work outside of the
unit. Moreover, DEMCO fhiled to present any bargaining
history, which demonsirated that ils construction of this am-
biguous language was sccurate (i.c. the Union consciously
yielded its right to bargaln over transfers of work outside the
unit during prior negotintions). This language, as a result,
does nol constitule 8 clear and unmistakable waiver of the
Union's right to bargain over this matter. See Regal Cine-
mas, 334 NLRB 304, 313-315 (2001), enfd. in relevant parl
317 F3d 300, 314 (D.C. Cir. 2003) (management-rights
clause that expressly authorized employer ta “change or
climinate existing . . . procedures or work™ did nol encom-
pass employer's transfer of employees’ work to managers).
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3. Waiver by pasi practice

DEMCO's wgument thet the Union’s acquiescence lo its
transfer of” Cantu’s unit switchboard position outside of the
unit constitutesa waiver of its bargeining rights regarding the
CS0 and SO positions is flawed. The Union's scquiescence
to an isolated mansfer of work outside the unit does nqt con-
stitute & waiver of its right to bargain over all succeeding
work transfers, See Regal Cinemas, supra at 315; Colgate—
Palmolive Co.,323 NLRB 515, 516 (1997).

IV. UNIT CLARIFICATION

The UC petition is untimely. The petition was filed on Ju-
ly 21, 2011. ltwas filed during the term of the 11-15 CBA,
whichﬂwns executed between February 28 and March 22,
2011,

Although ciwification is generally not appropriate for up-
seiting en established practice of including a particular clas-
sification in a bugaining unit, & timely UC petition, “seeking
1o exclude e chssification based on supervisory stetus may
be processed even though the disputed classification has
been historically included.” Goddard Riverside Community
Center, 351 NLRB 1234, 1235 (2007). In St. Francis Hospi-
tal, 282 NLRB 950 (1987), the Board described its UC peti-
tion timing requirements:

The Board generally declines to clarify bargaining units
midway in the term of en existing collective~bargaining
agreement that clesrly defines the bargaining unit. Wal-
lace—Myrray Corp., 192 NLRB 1090 (1971). To do oth-
erwise, the Board has held, would be unnecessarily disrup-
tive of an established bergaining relationship. San Jose
Mercury & San Jose News, 200 NLRB 105 (1972); Wal-
loce—-Murray, . .. In some limited circumstances, however,
the Board finds the interests of stability are better served by
enteriaining a unit-clarification petition during the term of
a contract. Thus, where the parties cannot agree on wheth-
er a disputed clossification should be included in the unit
but do not wish to press this issue at the expense of reach-
ing an agreement, the Boerd will entertain a petition filed
shortly after the contract is executed, absent an indica-
tion that the petitioner abandoned its request in exchange
for some concession in negotiations. WNYS-TV (WIXT),
239 NLRB 170 (1978); Massey-Ferguson, Inc., 202 NLRB
193 (1973). :

Id. at 95] (emphasis added). Although, to date, the Board
has not numericelly defined a maximum limitation for the
“shorly efter the contract is executed™ standard, its precedent
remaing fljustrative. See, e.g., Si. Francis Hospital, supra at
952 (UC petition filed 48 dnys efier contract execution meets
“shorlly after” slandard); Goddard Riverside Community
Cener, supra at 1236 (7 days suffices); WNYS~TV (WIXT),
supra at 170-171 (51 days suffices); Baltimore Sun Co., 296
NLRB 1023, 1024 (1989) (79 days suffices).

" Although the partics surprisingly did not offer direct testimony
on the exact date that the 1115 CBA wes exscuted, and the signa-
tures on the 1115 CBA are undated see GC Exh. 15 at 35-36), |
find that the contract was executed between February 28 (i.c. the
cffective date listed on the signature page (see GC Exh. 15 at 35))
and March 22, 2011 (ie. the date lisied on the contract's wage
schedule (see GC Exh. 15 8t Exh. A)).

For several reasons, I find that the instant UC petition is
untimely.”  First, DEMCO failed to file its UC petition
“shortly after” the 11~-]5 CBA was executed. Although it
reserved its right 10 file a UC petition afier bargaining con-
tluded, and the } 1~-15 CBA was executed between February
28 and Merch 22, 2011, it then waited until July 21, 2011, to
file the UC petition. Its filing, therefore, occurred between
121 and 143 days after execution. This 4—plus month filing
delay does not satisfy the Board™s “shortly after the contract
wes executed™standard, Second, DEMCO failed to offer a
reasonable explanstion for its filing delay. This omission
further supports dismissal on timeliness grounds. Third,
allowing DEMCO to file its UC petition would scverely
disrupt the parties® collective-bargaining relationship. Spe-
cifically, asseming arguendo that the CSO and SO employ-
ees are supervisory, allowing DEMCO to pursue a UC peti-
tion under these circumstances would permit it to unilaterally
ebsolve its unfiir labor practice liability by filing a UC. peti-
tion." Processing the UC petition would, es a resull, violste
the Board's well-established policy of not permitting the
parties to use the UC process in a manner that would disrupt
their collective-bargaining relationship.’® See Edlison Sault
Electric Co., 313 NLRB 753, 753 (1994) {holding that a UC
petition was untimely filed, where considerstion of the peti-
lion would “disrupt the parties’ collective bargaining rels-
lionshi?."). The UC petition is, therefore, dismissed as un-
timely.”?

CONCLUSIONS OF LAW

1. DEMCO is an employer engagéd in commerce within
the meaning of Section 2(2), (6), and (7) of the Act.

2. The Union is a labor organization within the meaning
of Section 2(5) of the Act

B As u preliminary metter, 1 find thay, in the February 7, 2011
egreement, DEMCO reserved its right to file a UC petition “shortly
after™ the 11-15 CBA was executed. Sce (GC Exh. 16); WNYS-TV
(WIXT), supra.

This duration-widely surpesses the outer limits previously sc-
cepted by the Board.

¥ Or put another way, allowing DEMCO to process a UC peti-
tion herein would Frustrate the Board's remedial powers regarding
the instant unfhir labor pradtices. DEMCO"s counse! acknowiedges
this judicial dilemma in his posthearing brief. See (R. Br. at 17
{suting that, “iF this Court finds the the decision to remove operator
positions from the bargaining unfl . . . was unlawful, then the classi-
fications were only unlawfislly removed from the bargaining unit for
2 period of three months, end any remedies . . . will cover only a
three month period of time.™)).

* To hold otherwise, would encourage similar employers 1o uni-
lnterally alter their collective-bargaining units before contract nego-
tiations commenced, when the parties® labor-mansgement relation-
ships are aiready keenly vulnerable, and then defend such unlawful
conduct under the cover of & delayed UC petition, in the event thit a
Subsequent unfair labor practice complaint issves. One would be
hard pressed to argue that such a scenario would not be highly dis-
ruptive to the collective-bargaining process.

" In dismissing the petition, | make no finding regarding whether
the CSO end SO positions are actually supervisory. I do note, how-
ever, that DEMCO's position is Jikely undercut by the Board's re-
cent holding thet similar electsic utility dispeichers are not supervi-
sory, Sec Entergy Mississippi, Inc., 357 NLRB No. 178, at 8-9
(2011) (holding that, “transmission and distribution electric utility
dispaichers are not supervisors and should continue to be included in
the collective-bargaining uniL").
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3. The Union is the exclusive collectivebargaining repre-
sentative of a mit of DEMCO's employees employed ai its
Baton Rouge, Louvisiana facility, including chiel systems
operator, Systems operalor, and other classifications, as de-
scribed by exhibit A of the parties’ collective-bargaining
ngreement, which is effective from February 28, 2011,
through February 28, 2015.

4. By unilaterally eliminating the chief systems operator
and systems operator positions from the unit, and transferring
such work outside of the unit, DEMCO has altered the scope
of the unit without the Union's consent,' and, additionelly,
has failed and refused to bargain in good faith with the Union
regarding the decision to transfer such work from the unit, as
" well s the effects on unit employees associated with this
decision,” in violation of Section 8(s)(1) and (5) of the Act.

5. The unfiir labor practice set forth above zffects com-
merce within the meaning of Section 2({6) and (7) of the Act.

6. The unit clarification petition dated July 21, 2011 is
dismissed as untimely.?®

REMEDY

Having found that DEMCO hss engaged in certain unfeir
labor practices, I find that it must be ordered to cease and
desist end to teke certein affirmative action designed 1o ef-
fectuate the policies of the Act.

In order to restore the status quo ante, DEMCO shal} be
" required to: rescind its December 1, 2010 removal of the unit
CSO and SO positions and consequent transfer of thé work
performed by these positions outside of the unit; recognize
the Union es the exclusive collective-bargaining representa-
tive of the employees occupying the CSO and SO positions;
and, upon request, bargain with the Union regarding those
employees’ wages, hours, and other terms and conditions of
employment. DEMCO shall ajso be required to apply the
terms of the collective-bergaining agresment, effective Feb-
ruary 28, 201 }, through February 28, 2015, between the Un-
ion and DEMCO, to employees occupying the CSO and SO
positions, in the absence of an agreement to the conirary.
However, nothing lierein shall be construed to authorize or
require the withdrawal or elimination of any wage increase
or other improved benefits or terms or conditions of em-

ployment, which may have been afforded to the CSO and SO .

employees, as compared to the wages, benefits, and terms or
condltions of employment of bargaining unit employees.
DEMCO shell also notify and, upon request, bargain in
good faith with the Union before transferring any work from
unit to nonunit emplayees. Although it does not eppear from

' This sction also violeied Section 8(d) of the Act, .

" This finding sddresses Counsel for the Acting General Coun-
sel's altemative theory of violation. As noled, even assuming ar-
guento that DEMCO did not modify the scope of the unit when il
climinated the wnit CSO and SO titles without the Union's or
Board’s conscat, it ncvertheless viciated Section B(s)(5), by unilater-
ally transferring such work outside of the unit and failing lo bargain
with the Union regarding the decision Itsell and its effects. See ML
Sinai Hospital, supra st fn. 2 (“Finally, we agree with the judge's
alternative milonale . . ., that even were the Respondent’s unilateral
change to constiivte a transfer of unit work, rather than en slterstion
of the unit, the Respondent violated Sec. 8{a){5) because there had
been no agreement, impasse, or waiver.™).

® The petition is dismissed without prejudice to DEMCO's right
lo re-file it a2 an appropriate Inster date. See Arthur Lagan Memorial
Hospiral, 231 NLRB 778, 779 (1977).

the record herein that any CSO or SO employees suffered
any economic loss as 8 consequence of DEMCO"s actions, it
is nevertheless ordered to make these init employees whole,
if it can be shown that they have suffered any loss of wages
end beriefits es 8 result of its unlawful actions. Backpay, il
any is warmranted herein, shall be computed in accordance
with F. W. Woolworth Co., 90 NLRB 289 (1950), with inter-
est at the rate prescribed in New Horizons for the Retarded,
283 NLRB 1173 (1987), compounded daily &s prescribed in
Kentucky River Medical Center, 356 NLRB No. 8 (2010),
enf. denied on other grounds sub.nom., Jackson Hospital
Corp. v. NLRB, 647 F.3d 1137 (D.C. Cir. 2011). To the ex-
tent, il any, that CSO or SO employees lost coverage for
various benefits provided under the collective-bargaining
agreement, DEMCO shall reimburse them for any expenses
incurred as a result of their lapse in coverage, ss set forth In
Kraft Plumbing & Heating, 252 NLRB 891 fn. 2 (1980),
enfd. mem. 661 F.2d i 3

DEMCO is further ordered to distribute appropriate reme-
dial notices electronicelly via email, intrenet, intemet, or
other mppropriate electronic means to its bargaining unit
employees, in addition to the traditional physical posting of
paper notices. See J Picini Flooring, 356 NLRB No. 9
(2010).

On these firidings of fact and conclusions of law, and on
the entire record, | issue the following recommended®

ORDER

The Respondent, Dixie Electric Membership Corporation,
Baton Rougé, Louisiana, its officers, agents, suceessors, and
assigns, shall .

1. Cease and desist from

a Eliminating CSO and SO positions from the bargaining
unit represented by the Union, without its consent.

b. Failing and refusing to recognize the Union es the ex-
clusive collective~bargaining representative of employees
occupying the CSO and SO positions, and failing to epply
the terms of the existing collective~bargaining agreement to
such employees.

¢. Transferring work from unit employees to nonunit em-
ployees, without first affording the Union notice and an op-
portunity to bargain over the trensfer decision and its effects.

d. In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guar-
anteed them by Section 7 of the Act.

2. Take the following affirmative action necessary lo ef-
fectuate the policies of the Act

f. Rescind the December 1, 2010 elimination of the unit
CS0 and SO positions, and consequent transfer of the work
performed by such employees outside of the bargaining unit
represented by the Union.

b. Recognize the Union as the exclusive collective—
bargaining represeniative of the: employees occupying the
CS0 and SO positions and, upon request, bargain with the
Union regarding those emplayees® wages, hours, and other
terms and conditions of employment.

3 If no exceptions are filed as provided by Sec. 102.46 of the
Board"s Rules and Regulations, the findings, conclusions, end rec-
ommended Order shall, as provided in Sec. 102.48 of the Rules, be
ndopted by the Board end il objeclions to them shall be deemed
waived for al) purposes. )
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c. Apply the terms of the existing collective-bargnining
sgreement between the Union and DEMCO to employees
occupying the sonunit CSO and SO positions, in the sbsence
of any agreement 1o the contrary. However, nothing herein
shall be construed to authorize or require the withdrawal .or
climination of my wage increase or other improved benefits
or terms or conditions of employment, which may have been
afforded to the CSO and SO employees, as compeared to the
weges, benefits, and terms, or conditions of employment of
bargaining unit employees.

d. Notify and, upon request, bargain with the Union in
good faith before transferring any work from unit employees
to nonunit employees,

e. Make whole, in the menner described in the remedy
portion of this decision, any unit employees for any loss of
weges and benefits they mey have suffered as a result of
DEMCO's unlawful actions and, to the extent that CSO and
SO emplayees lost coverage " for various benefits provided
under the collective-bargaining sgreement, reimburse them
for eny expensts incurred as a result of their lapse ofuoveru
age.
f.. Preserve and, within 14 days of a request, make nvuln-
ble to the Board or its lgenls for exemination and copying,
all payroll records, soclal security payment records, time-
cards, personnel records end reports, and gl] other records
necessary {o analyze the amount of any backpay or other
remedial reliel, which mey be due under the terms of this
Order.

g. Within 14 days afier service by the Region, physically
post at its Baton Rouge, Louisiena facility, and electronically
distribute via email, intrenet, intemet, or other electronic
means to its bargeining unit employees who were employed
by the R:spondent &l the Baton Rouge, Louisiana fecility at
any time since December 1, 2010, copies of the attached
notice marked “Appendix."® Copies of the notice, on forms
provided by the Regional Director for Region 15, after being
signed by the Respondent’s authorized representative, shall
be physically posted by the Respondent and maintained for
60 consccutive days in conspicuous places including all
places where notices to employees are customarily posted.
Rensonable steps shall be taken by the Respondent to ensure
that the notices.ere not altered, defaced, or covered by any
other material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or
closed the facility involved in these proceedings, the Re-
spondent shall duplicate and mell, at its own expense, a copy
of the notice 1o all current employees and former employees
employed by the Respondent &t eny time since December I
2010,

h. Within 21 drys sfter service by the Region, file vmh
the Regional Director a swom certification of.a responsible
official on a form provided by the Region attesting to the
steps that the Respondent hes taken to comply.

IT 15 FURTHER ORDERED that the unit clarification petition
dated July 21, 2011 is dismissed as untimely.

Dated, Washingion, D.C. January 24, 2012

B |If this Order is enforced by 8 judgment of & United States
Court of Appeals, the words in the nolice reading “Posted by Order
of the Nationai Labor Relations Board™ shall read “Posted Pursuant
to 8 Judgment of the United Stales Court of Appesals Enforcing sn
Order of the National Labor Relstions Board.™
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APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us 1o post and obey

this notice.
FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assisi a union
Choose represeniatives 1o bargsin with us on your
" behalf
Act together with other employees for your benefit
and protection
Chogse not to engage in any of these protected ec-
tivities.

WE WILL NOT do anything that interferes with these rights.

WE WILL NOT remove chief systems opersators and systems
operators from the bargaining unit represented by the Inter-
national Brotherhood of Elecirical Workers, Local Union
767, without the Union's consent.

WE wiLL NOT fail and refuse 1o recognize the Union 8s the
exclusive collective-bargaining representative of our em-
ployees holding chief systems operator and systems operator
positions and WE WiLL NOT fail end refuse to apply the terms
of the existing collective-bargaining agreement to those

. employees.

WE wiLL NOT transfer work from unit employees lo
nonunit employees, withoul first affording the Union notice
and an opportunity to bargain over the transfer decision and
its effects.

WE WILL NOT in any other manner interfere with, restrain,
or coerce you in the exercise ‘of the rights guaranteed you by
Section 7 of the Act. )

WE wiLL rescind our December 1, 2010 elimination of the
bargaining unit chief systems operator and systems opemtor
positions, related reclassification of these jobs as nonunit
positions, and consequent transfer ol the work performed by
these positions outside the unit.

WE WiILL recognize the Union es the exclusive collective-
bargeining representative of the employees occupying the
chief systems operetor and systems operator positions, end,
upon request, bargain with the Union regarding those em-
ployees® wages, hours, and other terms and conditions of
employment.

WE wiLL apply the terms of the existing collective~
bargaining agreement between Dixie Electric Membership
Corporation and the Union to emplayees occupying the chief
Systems operator and Systems operator positions, in the ab-
sence of any sgreement to the contrary. However, the Board
has not authorized or required us lo withdraw or eliminate
any wage increase or other improved benefits or terms or
conditions of employment, which may have already been
afforded to the chief systems operalor and systems operator
positions, as compared 1o the wages, benefits, and terms, or
conditions of employment of bargaining unit employees

WE WILL notify end, upon request, bargain with the Union
in good [aith before transferring any work from unit employ-
to nonunit employees.
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WILL reimburse them for any expenses incurred as a result of

their lapse in such coverage.
Dide ELECTRIC MEMBERSHIP CORPORATION

WE wiLL meke whole any unit employees for any loss of
wages and benefits they may have suffered-as & result of our
unlawful actions and, to the extent the chief systems operator
and systems operators lost coverage for various benefits
provided under the collective~bargaining agreement, WE




